problem with the administrative enforcement mechanism is that it is underutilized. The KDOL simply does not investigate and prosecute a significant number of wage complaints.
Because the right to an administrative hearing depends on the agency's initial determination that an actual dispute exists, the agency tends to refer complainants to private lawyers.
Private enforcement is also problematic in the status quo. Wage payment claims are typically small, ranging from miniscule to modest in most cases. Rarely is a claim worth more than a few thousand dollars. As a consequence, the costs of prosecuting a lawsuit to recover the owed wages and penalties quickly add up to more than the total potential recovery. The chief driver of legal costs, of course, is attorney fees. Because aggrieved employees are, by definition, wage earners who have not been paid their wages, virtually all wage payment cases are taken on a contingency fee basis. Lawyers have no economic incentive to take cases on contingency when the total potential recovery is likely to be less than the lawyer's fees. Lawyers, therefore, have no economic incentive to take a large portion of wage payment cases, and the KWPA is poorly enforced as a result.
Two recent examples from our practice illustrate this problem. Within about one month's time, we had two prospective clients call our office with potential wage payment claims. Client A had been fired from his job and not paid all of his earned wages by his former employer. Client A had a written employment contract with his employer that permitted the prevailing party in any dispute over the contract to recover his reasonable attorney fee. Client B had left his job and was also owed wages in comparable amounts to Client A. Client B, unlike A, was an at-will employee with no written employment contract and no attorney fee shift. We could afford to take Client A's case because of the potential for fee recovery. We had to decline B's case.
Client A and Client B were similarly situated in every way except the fee shift. Each had been taken advantage of in the same way and for nearly the same amount of money. Yet redress was possible only for one. As to the other, the KWPA went unenforced. This is a problem with the law.
But lawyers are creative. For every prospective client like Client B whose wage payment case we have declined, there is a Client C for whom we have tried, sometimes vainly, to seek relief under a different, less applicable statute that allows for attorney fee recovery (often the federal Fair Labor Standards Act (FLSA)). There is little sense in stretching the facts of a case to fit a mostly inapposite law when there is a law directly on point.
Yet this is what lawyers across the state are forced to attempt when approached with a legitimate but unenforceable wage payment claim.
The argument of this article is that there should be greater private enforcement of the KWPA, and that this goal can be achieved by amending the KWPA to include an attorney fee shifting provision that awards prevailing plaintiffs their reasonable attorney fee. A fee shift is necessary for three reasons. First, without a fee shift, deserving employees are unfairly barred from enforcing their wage payment claims in court. Second, an attorney fee shift is necessary to give meaning to the rights granted by the KWPA, which are rendered hollow by the lack of enforcement under the present system. And third, deputizing individual employees to enforce the KWPA privately would not only improve enforcement, but would do so at the expense of the violators of the law rather than the expense of the State of Kansas.
This article proceeds in four parts. In Part II, we discuss the history and public policy underlying the KWPA and briefly explain the operation of the law, including the administrative enforcement mechanism. In Part III, we synthesize the literature on the rationales for and effects on litigation of attorney fee shifts. We pay particular attention to the private attorney general doctrine, developed by the United States Supreme Court in connection with the Civil Rights Act and adopted by Kansas courts in various contexts. In Part IV, we set forth the types of fee shifts found in the wage payment and collection statutes of other states as part of a survey of all fifty states and the District of Columbia. Part IV shows that Kansas is in a small minority as a state with a comprehensive wage payment and collection law without an attorney fee shift. Part V sets forth our argument for why, in light of the purpose and public policy of the KWPA, as well as the theoretical and practical reasons for attorney fee shifts, the KWPA should be amended to include an attorney fee provision. In Part V, we propose specific language for the attorney fee shift. We conclude in Part VI.
II. THE HISTORY, PURPOSE, AND CURRENT STATUS OF THE KANSAS WAGE PAYMENT ACT
Kansas attorneys receive calls almost daily from people who want to pursue wages unfairly withheld, deducted, or never paid by their employers. In most instances, the amount in controversy is small-ranging from $20 to $2,000. Such modest amounts are generally insufficient to justify a contingency fee based representation, especially in the typical case when the employer possesses most of the relevant documents. And because the disputed funds are wages, a retainer or hourly fee arrangement is out of the question.
These concerns motivated the Kansas Legislature in 1973 to pass the [Vol. 62
Kansas Wage Payment Act. 2 At the time, Kansas was "near the bottom among most states insofar as the existence of any effective remedies for employed persons in the employer-employee relationship."
3 Only 40% of the individuals employed in Kansas could claim the minimum wage protections of the Fair Labor Standards Act (FLSA). 4 Moreover, to the extent that a "prompt payment" requirement is read into the FLSA, such a requirement only applies to the statutory minimum wage and not generally to all earned wages due. 5 In the early 1970s, the Kansas Attorney General's office regularly received calls about withheld wages. Such claims "were usually small and therefor [sic] the complainants couldn't afford an attorney. There was nothing [the Kansas Attorney General's] office could do, and this legislation was needed."
6 Sample grievances included a 7-Eleven store in Emporia that docked an employee's pay for returned customer checks, and a restaurant that withheld shortages from the pay of all employees who had access to the cash register during the relevant shift.
7 House Member T. McCune likened employer withholdings to unlawful garnishments. 8 That was no small concern at the time, as the United States Supreme Court had just struck down a Wisconsin prejudgment garnishment statute in 1969. 9 The Court said such a prejudgment garnishment "may as a practical matter drive a wageearning family to the wall." 10 Practices like these contravene "the most basic precept of employeremployee relations, [which] is that employees be paid their earned wages, in full, in money, and without delay."
11 To this end, the KWPA provides, as its overarching principal, that employers must timely "pay all wages due" to employees, and that employers may not "withhold, deduct, or divert any portion of an employee's wages" except for limited, approved reasons.
12 For willful violations, the KWPA imposes a penalty of 1% per day for late payment, up to 100% of the unpaid wage.
13 Put more simply, an employer that willfully fails to pay an employee all earned wages due is liable to the employee for up to twice the amount of the owed wages.
Although the specifics of how the KWPA operates and has been interpreted exceed the scope of our analysis here, 14 it will help to summarize the key provisions of the law. They are as follows:
 "Wages" are defined as compensation for labor or services rendered by an employee, whether the amount is determined on a time, task, piece, commission or other basis, less authorized withholding and deductions. 15 The regulations add that the term includes all agreed compensation for services for which the conditions required for entitlement, eligibility, accrual, or earning have been met by the employee.
16
 Employers must pay employees "all wages due" at least once a month, on regular paydays designated in advance by the employer.
17
 In the event of disputes about wages owed, employers must pay all undisputed wages and fight about only the disputed portion.
18
 The law defines permissible and impermissible deductions from employees' compensation.
19
The most frequently litigated issue here is whether the deductions are authorized by the employee, in writing, "for a lawful purpose accruing to the benefit of the employee." the employer who knowingly allow the employer to violate the law.
21
Kansas courts have often noted the uncommon strength of the public policy supporting the KWPA. In Coma Corp. v. Kansas Department of Labor, the Kansas Supreme Court reaffirmed "the strong and longtime Kansas public policy of protecting wages and wage earners." 22 The Coma Corp. court went on to set forth a bit of the history of Kansas's public policy regarding wages:
[T]hroughout the history of this state, the protection of wages and wage earners has been a principal objective of many of our laws. See, for example, K.S.A. 60-2307, originally enacted as G.S. 1868, ch. 38, § 6, providing that otherwise exempt personal property shall not be exempt from attachment or execution for wages; K.S.A. 44-312, enacted in 1901, giving preference to the payment of wages in the case of receiverships or assignments for the benefit of creditors; the statute restricting garnishment of wages, K.S.A. 60-2310, which reflects the rationale of G.S. 1868, ch. 80, § 490; and the wage payment act, K.S.A. 44-313 et seq., enacted in 1973. K.S.A. 40-3103, like the statutes mentioned above, gives preference to wage earners, in order that they and the families dependent upon them are not destitute.
23
In addition to the strict remedies under the KWPA, certain other provisions illustrate the importance of the policy behind the law. No right under the KWPA can be contravened, set aside, or waived unless it is raised in court or administrative proceedings of the KDOL. 24 Accordingly, an employer cannot require an employee to sign a release to receive wages; such a release is null and void. 25 In a recent opinion, the United States District Court for the District of Kansas held that a previous FLSA collective action settlement was legally incapable of compromising the KWPA claims of identical class members. The KWPA sets up an administrative process within the KDOL for employees to pursue remedies under the Act.
29
Employees initiate the process by submitting written complaints on KDOL-prescribed forms. 30 The KDOL affords claimants a hearing only after various prerequisites are met, including, importantly, an investigator's determination that an actual dispute exists. 31 The Office of Administrative Hearings conducts the hearings, and attorneys are allowed to participate.
32 After a hearing, the presiding officer prepares written findings of fact and conclusions of law and awards appropriate damages and penalties. 33 The presiding officer's order becomes final if not timely appealed to the Secretary of Labor.
34
There is a mechanism for the Secretary of Labor to enforce wage orders for the benefit of the employee.
35
The problem with the administrative process is that bureaucrats must consider individual rights alongside other, competing factors. 36 Anecdotal evidence, collected in the course of the authors' practice and in preparation of this article, suggests the KDOL's mandate to enforce the KWPA is not being fulfilled. For example, the authors' firm regularly consults with prospective clients about wage payment and collection issues. Some of these individuals have worthy claims, and we refer them to the KDOL. They often call back after the KDOL determines there is a lack of evidence to pursue the case, or says there is no claim, or suggests that the person hire a private lawyer. But meritorious, make no sense for private lawyers to take without an attorney fee shift. The costs of prosecuting a small wage claim simply exceed the value of the claim, making the lawsuit uneconomic for the lawyer. In one particular situation from the authors' practice, the KDOL advised it would not take any additional cases against a particular employer because of the employer's risk of insolvency.
37
Because it is uneconomic to bring small wage payment claims, current KWPA litigation predominately involves sizeable individual claims and large aggregations of relatively small claims. 38 Individual employees with small, non-class claims for unpaid wages are left between a rock and a hard place. These individuals frequently lack the funds to hire a lawyer because their employer wrongfully withheld wages. And private lawyers have no incentive to take these cases on a contingency fee basis without an attorney fee shift. In most cases, there is no reason to pursue a representative action on their behalves. Meanwhile, the KDOL is apparently unable to bear the weight of enforcing the KWPA without the aid of private causes of action. The result is a law that courts claim is extremely important but that is very easy to break with impunity.
Many other states have solved this problem by providing for an award 37. This is not to suggest that the KDOL is unmotivated or lacking in good faith. That is not our opinion. Rather, the agency has its own prerogatives and cannot be expected to fill the roles of both advocate and judge. We believe the KDOL's efforts can be, and should be, supplemented by more private wage collection litigation to both ease the agency's burden and improve enforcement of the law. of attorney fees to a prevailing employee in a wage action. 39 Kansas has solved similar problems in other contexts by inserting attorney fee shifts into remedial statutory schemes. 40 Oddly, the KWPA allows for recovery of attorney fees-but only for the KDOL. Private plaintiffs have no such attorney fee shift. 41 As originally proposed in 1973, the KWPA contained a fee shift for prevailing plaintiffs. 42 The provision was deleted in the first round of revisions, however, as a political necessity to secure support for passage of the bill. 43 Passage of the bill was no small feat. In fact, organized labor had tried to introduce wage collection legislation in the six previous legislative sessions. 44 Jim Parrish, a freshman Democrat member of the Kansas House of Representatives in 1972, reached out to the Kansas Association of Commerce and Industry (the antecedent to the Kansas Chamber of Commerce) to improve the bill's chances of passage. 45 The bill passed the House of Representatives and was referred to two separate committees in the Senate, which is often considered the "kiss of death." 46 By making concessions, such as the attorney fee provision, however, Representative Parrish and his colleagues were able to eventually pass the bill.
III. INTRODUCTION TO THE RATIONALES FOR AND EFFECTS OF ATTORNEY FEE SHIFTING IN LITIGATION
A great deal has been written about whether, how, and why attorney fee shifting affects litigation. 47 It is generally agreed that fee shifting in fact influences parties' strategic litigation decisions. Far from a comprehensive literature review, the following attempts to synthesize and summarize relevant thought in the area of allocation of legal expenses. Specifically, the succeeding paragraphs introduce the concept of designing rules for allocating legal expenses to achieve desired levels of litigation as well as the most typical types of rules in existence.
A. The Importance of Cost Allocation to Levels of Litigation
The financial costs of litigation are significant. 48 It is even possible, as Richard Posner points out, for parties' combined litigation expenditures to exceed the stakes of the litigation. 49 Indeed, many of our courts' procedural rules can be understood as designed to allocate costs to increase the productivity of the parties' expenditures. 50 It follows that the allocation of legal expenditures can influence the behaviors of parties and outcomes in litigation. 51 Expense considerations are integral to parties' decision making in litigation, including decisions whether to bring suit and, if so, whether to settle or go to trial.
52
As one commentator put it, in litigation, "cost considerations intrude with every move the attorney makes for his client." 53 Because allocation of legal expenses influences the decisions of litigants, different systems of expense allocation cause different levels of litigation. 54 In designing cost allocation rules (like attorney fee shifting rules) for an area of law, therefore, it is necessary first to determine whether and how the current level of litigation in the particular area should be changed. 55 For instance, in areas of the law in which litigation is desirable, legal costs should be allocated to incentivize parties to litigate. 56 One situation in which increased levels of litigation are desirable is where the expense of vindicating a right or entitlement is greater than many of the holders of the right can bear. In other words, it is desirable to increase litigation in areas in which potential plaintiffs lack access to legal remedies 48 because they lack sufficient liquid assets to pay the legal fees necessary to pursue their claims.
57
As Gideon Parchomovsky and Alex Stein have observed, "When an entitlement holder does not have the financial wherewithal to vindicate the entitlement in court, the entitlement will fail to protect her regardless of its classification as a right in personam or a right in rem." 58 Simply, an individual will not sue to vindicate her right if she cannot afford to do so. As a consequence, the right will fail to accomplish its purpose. 59 Richard Posner, discussing contingent fees as a means of access to legal remedies for illiquid individual plaintiffs, 60 has noted, "The likelier a suit is to be brought if there is a violation of law that causes injury, the greater is the deterrent effect of whatever legal principle the suit would enforce, and hence the less likely are potential defendants to engage in the forbidden conduct."
61 Thus, increased litigation can aid in the enforcement of legal rights and entitlements both by increasing the opportunities for rights holders to vindicate their rights and by deterring potential defendants from encroaching on those rights in the first place.
62
While incentivizing, or disincentivizing, litigants to pursue litigation 57. See generally POSNER, supra note 49, § 21.11 (discussing access to legal remedies through contingent fees, class actions, and indemnity of legal fees).
58. Parchomovsky & Stein, supra note 48, at 1338. 59. It is almost axiomatic, but from a policy perspective it is desirable to enforce rights. Per Parchomovsky and Stein, Loss of entitlements on account of high enforcement costs should alarm policymakers for several reasons. First, and most obviously, it harms the entitlement holder. Rights theorists may disagree whether the harm is to her personhood, autonomy, or wellbeing, but none will contest the fact that she suffered some serious harm. Second, entitlement erosion undermines the goals of society at large since it upsets the balance of powers and freedoms within society. After all, entitlements are granted for a reason and their systematic non-enforcement therefore impairs policymaking. Third, the possibility of 'entitlements' erosion creates a perverse incentive for third parties to deliberately intrude on 'others' entitlements. Correspondingly, it induces inefficient changes in the behavior of entitlement holders who foresee the possibility that they will not be able to enforce their legal rights and privileges. Id. at 1333.
60. Providing access to legal remedies through litigation is one purpose of contingent fee contracts, class actions suits, and attorney fee shifting rules. See POSNER, supra note 49, § 21.11. In a sense, all three are procedures for allocation of legal expenses.
61. Id. at 615. 62. A system that allocates all of the costs of litigation to a right holder's opposing party if the right holder succeeds in vindicating her right would reduce the costs of enforcement and, logically, incentivize the right holder to bring suit. Such a system would thereby increase the level of litigation. The inverse is also true. A system in which the parties' legal costs were allocated to the right holder if she failed in vindicating her right would decrease the level of litigation. See Shavell, supra note 51, at 55 (evaluating the economic effects of different fee shifting systems to determine which increase and decrease the number of suits brought and number of settlements reached in lieu of trial).
appears to be a prevalent rationale for cost allocation schemes, it is not the only one. As writers in the area have noted, there are myriad reasons policymakers and judges might choose a particular cost allocation system, and the reasons are not always clear. 63 Thomas D. Rowe, Jr., for example, has identified six common rationales underpinning systems of allocating attorney fees. 64 These rationales include indemnifying the winner based on simple fairness, making the winner truly whole, deterring misconduct, rewarding "private attorneys general," and affecting the relative strengths of the parties. 65 We will explain each of Rowe's rationales in more detail below as they relate to our discussion of the major schemes of cost allocation.
B. Schemes of Litigation Cost Allocation
Only a few common cost allocation schemes exist. Broadly, these fall into two categories: non-fee-shifting, known as the "American rule," and fee-shifting. The fee-shifting category can be subdivided into the indemnity system and one-way shifting systems. 66 In the following subsections, we will briefly describe each common system of cost allocation, paying particular attention to the rationales underlying each system and each system's effect on litigation levels. 68 The American rule is anomalous. It is unique in the common law world, 69 and differs from the predominant system in Continental Europe. 70 The exact origins of the American rule are somewhat mysterious. 71 Early colonial legislation provided for fee recovery in conformity with the English system of indemnity.
72
But as attorney fees were deregulated in the decades following the American Revolution, the pay-your-own-way system came to dominate. 73 Since taking hold around the nineteenth century, the American rule has withstood numerous significant statutory and common law exceptions.
74
The American rule is considered to generally encourage litigation as compared to systems that indemnify the winner's fees. 75 The American rule has been criticized for promoting "wasteful litigation expenditures." 76 The instance of nuisance suits is, theoretically at least, likely higher under the American system.
77
The other side of the coin, however, is that the It is also noteworthy that, even under the American rule, the minor items of cost, including court fees, copying costs, and witness fees, are recoverable. It is the big-ticket item, attorney fees, that is not recoverable under the American rule. POSNER, supra note 49, § 21.12, at 621 n. American system provides wider access to justice. 78 Whether the American rule's effect on the level of litigation is more virtue or vice is a normative question. As Thomas Rowe has observed, "American attitudes . . . tend to regard litigation as everyone's right and to emphasize the importance of not excessively hindering access to justice." 79 The American rule also tends to promote out-of-court settlements as "making the losing party pay the winning party's attorney's fees would reduce, not increase, the settlement rate."
80 Under the American rule, a party has an incentive to settle before trial to avoid the legal expenses of taking the case to trial regardless of the party's relative confidence in winning at trial. Under a rule that indemnifies the winning party's fees, settlement makes less sense for a party who is confident in her chances of winning.
81 Thus, even though more claims are brought under the American system of expense allocation, it does not necessarily follow that there are more trials. 
Systems of Attorney Fee Shifting
The second broad category of cost allocation after the American rule is attorney fee shifting. Under fee shifting systems, the legal expenditures of the parties are allocated based on the results of the litigation rather than strictly on which party incurred the expense. Fee shifting schemes commonly fall into one of two subcategories, indemnity and one-way shifting. Each subcategory is described in turn in the subsections that follow.
a. Indemnity, or the English Rule
While American courts allocate legal expenditures based solely on necessarily frivolous. According to Posner, A suit is frivolous if it has no basis in law, implying a very low probability of the plaintiff's winning if the suit is litigated. A nuisance suit might be a meritorious suit in which the potential damages were so slight that the net expected value of the suit (that is, net of the plaintiff's litigation costs), if it were litigated, would be negative. POSNER, supra note 49, § 21.11, at 620. This system is known as "indemnity," or commonly the "English rule." Under the indemnity rule, the loser of litigation pays both her own legal expenses and those of the prevailing party. The rule shifts the winner's legal fees to the loser to pay, regardless of whether the winning party was plaintiff or defendant. Consequently, the rule is also sometimes called a "two-way fee shifting" rule. 84 In Thomas Rowe's theoretical analysis of attorney fee shifting schemes, he points to "justice for the winner" as the most appealing justification for the indemnity rule. 85 The prevailing party in litigation, this argument goes, "should not suffer financially for having to prove the justice of his position." 86 This equitable rationale does not itself justify forcing the loser to indemnify the winner, according to Rowe. It is possible, even probable, for a defeated party "to have been justified and reasonable in pressing a strong but ultimately unsuccessful claim or defense."
87 It does not serve equity to penalize a losing party for advancing reasonable arguments. In this way, indemnity may not be fairer or more equitable than the American rule.
Because requiring the loser to pay the other side's expenses is at least somewhat punitive, the indemnity rule finds further justification in theories of punishment and deterrence. To the extent that losing parties lose because of the wrongfulness of their underlying conduct, indemnity punishes such wrongful conduct and may deter the losing party, and perhaps third parties, from similar wrongful conduct in the future. As explained below, deterrence and punishment are common rationales for one-way fee shifting schemes, as well.
88
A more compelling justification for the indemnity rule is compensation. The basis for the law of remedies is to make the plaintiff whole. Yet, under 83 the American rule, even a successful plaintiff is not truly made whole because she cannot recover all of her legal costs. Again, per Rowe, "Undeniably, the American rule's effect of reducing a successful plaintiff's recovery by the amount of his lawyer's fee conflicts with the make-whole idea underlying much of the law of remedies." 89 Indemnity, on the other hand, ensures that if a plaintiff successfully vindicates a right or entitlement she recovers her costs of doing so, which she would not have incurred but for the illegal conduct of the defendant.
Finally, indemnity is often credited with discouraging litigation.
90
Indeed, advocates of indemnity consider it an answer to the "caseload crisis." 91 Steven Shavell's economic analysis of the indemnity rule indicates the system theoretically holds down the number of nuisance suits. 92 Empirically, however, it appears that indemnity might actually increase the litigation rate. 93 Either way, the indemnity rule generally makes litigation more expensive because it encourages litigants to spend heavily in expectation that the costs will ultimately fall to the other side. 94 Moreover, in much the same fashion, the indemnity rule incentivizes more trials than the American rule.
b. One-Way Fee Shifting Schemes
The second common type of fee shifting scheme is a one-way shift. In contrast to the indemnity rule, or "two-way" shift, a one-way shift makes fees recoverable by only one type of party in litigation, plaintiff or defendant. While a one-way fee shift can favor either the plaintiff or the defendant, one-way shifts that favor defendants are rare. The typical oneway shift rewards fees to the prevailing plaintiff only. 96 One-way fee shifting schemes are uniquely American. Where they exist, they are exceptions to the general American rule. Except for 89 commercial contracts that included private fee shifts, the American rule prohibiting attorney fee shifting was practically monolithic until the 1870s.
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Starting around this time, federal legislation began to integrate one-way, plaintiff-friendly fee shifts. 98 The first legislative fee shifts came in the Voting Rights Act of 1870, the Interstate Commerce Act of 1887, and the Sherman Act of 1890. 99 Numerous subsequent state statutes also allowed fee recovery. 100 According to John Leubsdorf, "Legislatures of this period were beginning to look at realistic attorney fee awards less as bounties for greedy lawyers and more as aids to needy plaintiffs or sanctions against corporate defendants." 101 This attitude change accompanied a change in the type of litigation. In the mid-to late-nineteenth century in America, the typical lawsuit "ceased to be a businessman's action to recover a debt and became a tort suit against a corporation."
102 A second major round of legislative fee shifts came almost a century later in 1960s and 1970s. Congress included fee shifting provisions, nearly all plaintiff friendly, in virtually all civil rights and environmental statutes during these decades.
103
Courts of this era also began actively expanding exceptions to the American rule by, among other things, broadly interpreting fee shifting provisions and developing the "private attorney general doctrine." 104 The United States Supreme Court made the private attorney general doctrine federal law in Newman v. Piggie Park Enterprises, Inc. 105 In Newman, the Court interpreted the fee shift provision in Title II of the Civil Right Act of 1964. Title II provides that "the prevailing party" is entitled to "a reasonable attorney's fee in the court's discretion." 106 The Court took up the question of whether Title II allowed recovery of attorney fees only to the extent the defendants advanced bad faith positions. 107 The Newman Court succinctly stated the purpose of the fee shift in Title II as follows: Significantly, Newman interpreted fee shifting provisions in federal civil rights legislation to be more than merely a penalty for defendants. Rather, fee shifts are intended to reward plaintiffs who bring claims to enforce federal laws and policies, much like the attorney general does.
109
The private attorney general doctrine has enjoyed wide application since Newman, including in certain contexts in Kansas law.
110
The history of one-way fee shifting clearly indicates three rationales underpinning these schemes: punishing corporate wrongdoers, affecting the relative strengths of the parties, and incentivizing plaintiffs to vindicate statutory rights. Given their history and the rationales used to justify them, it is no wonder that one-way fee shifts predominately favor plaintiffs over defendants. This is the case in in most federal civil rights cases. distinguishing between plaintiffs and defendants: (1) the need to facilitate the enforcement of civil rights laws through the private attorney general doctrine; (2) it avoids creating a disincentive for plaintiffs by allowing successful defendants to collect attorney fees; and (3) when a court awards fees for a plaintiff, it "is awarding them against a violator of federal law."
112
Consistent with the purposes of one-way fee shifts, plaintiff-friendly shifts tend to increase the frequency of lawsuits and trials. 113 The rare defendant-friendly shifts, logically, tend to decrease the frequency of suits.
114
Steven Shavell's conclusion, consequently, would likely be to institute a one-way plaintiff-friendly scheme in areas of the law in which higher volumes of litigation are desirable. This is precisely what the Supreme Court has done with the private attorney general doctrine in the civil rights context.
IV. ATTORNEY FEE SHIFTS IN THE WAGE PAYMENT AND COLLECTION STATUTES OF OTHER JURISDICTIONS
While not every state has adopted a full-blown wage payment and collection act like Kansas's KWPA, almost all jurisdictions have codified some sort of statutory remedial scheme for employees to recover unpaid wages from employers. Among other things, this fact illustrates the nearuniversality of the public policy supporting timely and complete payment of wages earned. Furthermore, most of these statutory remedial schemes involve an attorney fee shift, and most of these shifts exclusively benefit plaintiff-employees. One can infer at least two broad conclusions from these facts: a majority of jurisdictions attempt to incentivize employees to bring private causes of action to recover unpaid wages, and Kansas is in the minority.
Appendix A contains the results of the authors' fifty-one jurisdiction survey (including all fifty states and the District of Columbia) of attorney fee shifts in wage payment and collection and similar statutes. The results of this survey are telling. A large majority of jurisdictions have provided for attorney fees as part of the potential recovery in wage claims. In a nutshell, of the forty-eight jurisdictions in the United States that have adopted some sort of wage payment and collection statute, 115 thirty-nine (all but seven) have included an attorney fee shift in the respective statute. Kansas, along with Georgia, Missouri, New Jersey, North Dakota, South Dakota, and Virginia are in the small minority of states whose wage payment statutes include no fee shift.
The most typical type of fee shift in wage payment and collection statutes is a one-way shift that favors only the plaintiff. These one-way shifts tend to fall into one of a few subcategories: (a) statutes that require a fee award for the prevailing plaintiff only; (b) statutes that give the court discretion to award fees for the plaintiff only; (c) statutes that reward defendants fees if the plaintiff's claims are deemed frivolous or brought in bad faith; and (d) statutes that reward plaintiffs fees except when the defendant's violation of the law was the result of a bona fide dispute. Although much less common, some jurisdictions' statutes provide for indemnity of the prevailing party's attorney fees, regardless of which party prevails. Only Arizona and Florida have codified this English-style indemnity rule. Washington and Colorado each have adopted a rule that operates like an offer of judgment in that fees are recoverable by the plaintiff only if the plaintiff's ultimate recovery is greater than the amount admitted by the employer to be owing. 116 Colorado permits the employer to recover fees when the plaintiff's ultimate recovery is less than the amount admitted by the employer. 117 Montana has adopted yet another variant of indemnity in which the plaintiff must be awarded fees if he or she prevails and the defendant may be awarded fees if he or she or it prevails.
118
Below is a table summarizing the types of fee shifts found in the wage payment and collection statutes analyzed in the fifty-one jurisdiction survey. This table paints with a broad brush. Many of the fee shifts analyzed are unique and incapable of being categorized perfectly in this general manner. It suffices for our purposes here, however, to describe the rough contours of the types of fee shifts employed by other jurisdictions in their wage payment statutes. It is clear from these results that a consensus exists among states that employees ought to be able to recover their attorney fees along with unpaid wages. It is less clear what rationales the majority states have adopted to justify the fee shift. Likely rationales include the desire to affect the relative strength of the parties, to incentivize private wage payment litigation to enforce the law and support public policy, and to punish employers that wrongfully withhold earned wages. These majority states have effectively authorized individual aggrieved employees to act as private attorneys general in enforcing the wage payment and collection laws. that the KWPA is necessary to enforce the "strong and longtime" public policy of the state to protect workers' wages, the Act should be amended to include an award of attorney fees for prevailing plaintiffs. At bottom, the KWPA suffers a peculiar enforcement problem because the class of people it is intended to protect, unpaid wage workers, is uniquely incapable of pursuing a private cause of action in court. By virtue of being a member of the protected class, a person is cash-strapped because she has not been paid her wages. The legislature entrusted the KDOL with enforcement of the law, and even granted it a fee shift to make enforcement possible. that the task of enforcing the KWPA is more than the KDOL can manage. As a result, the "strong and longtime" public policy protecting wages and wage earners is hollow. There are three reasons the KWPA must be amended to include an attorney fee shift favoring prevailing plaintiffs. First, an attorney fee shift is justified by fundamental fairness. Second, an attorney fee shift would make it possible for individual employees with small claims-the majority of people aggrieved under the KWPA-to vindicate their rights and enforce the entitlements granted by the Act. And third, a fee shift would permit individual employees to enforce the KWPA as private attorneys general and thereby improve enforcement and ease the burden on state government.
V. THE KWPA NEEDS
Before we discuss these reasons in detail, it will be helpful to clarify the type of fee shifting provision we are proposing. Kansas should join the majority of states and amend its wage payment and collection act to award attorney fees to prevailing plaintiffs. The original bill introduced in the Kansas House of Representatives in 1973 contained a one-way, plaintifffriendly fee shift. The shift was included in what is today section 44-324. Subsection (c), the fee shift, read as follows:
(c) Any judgment for the plaintiff in a proceeding pursuant to this act shall include all costs reasonably incurred in connection with the proceeding, including attorneys' fees.
122
A one-way, plaintiff-friendly fee shift, like the one originally proposed in House Bill 1429, is necessary and appropriate to achieve the goals of fairness to employees, enforcement of the rights protected by the KWPA, and easing the burden of enforcement on the state.
Recognizing that there is no reason to incentivize employees to bring meritless claims or claims intended merely to harass or abuse their employers, we recommend modifying the original one-way fee shift to allow a prevailing defendant to recover fees under these circumstances. We propose the following language to accompany the above fee shifting provision:
If the Court determines that plaintiff knowingly brought and maintained a groundless action pursuant to this act, then the prevailing defendant may be entitled to recover from plaintiff all costs reasonably incurred in connection with the proceeding, including attorneys' fees.
The following subsections explain the reasons for and benefits of such an attorney fee shift.
A. Fundamental Fairness Demands that the KWPA Include an Attorney Fee Shift
It is unfair to require a wage-earning employee whose employer has wrongfully withheld wages to foot the bill for an attorney on an hourly basis to recover from her employer. This is, however, the only choice most potential wage payment plaintiffs have. Those who cannot afford to pay a private attorney hourly-which is likely because they have not been paidsimply receive no redress. In other words, prospective wage payment plaintiffs are practically barred from recovering their earned wages precisely because they were never paid their earned wages. This is unfair. Moreover, even those employees who manage to find a private lawyer to take their case and go on to prevail are never made whole. An employee who recovers 100% of her owed wages plus a 100% penalty still likely owes her lawyer fees. The penalty, though substantial, may not (and usually does not) cover the attorney fees. A successful plaintiff, therefore, is rarely made whole, which is fundamentally unfair.
Further, an attorney fee shift is essential to leveling the relative strengths of the parties in wage payment litigation. Employers that violate the KWPA by failing to pay earned wages to an employee enjoy important structural advantages in wage payment litigation. First, employers generally possess the financial wherewithal to retain legal counsel on an hourly basis. In fact, employer-violators possess the funds withheld from the employee-victim, which could be applied to the former's litigation costs. Second, employers often possess most or all of the relevant evidence in a case. Discovery, therefore, is often more burdensome and time consuming for the employee than for her opponent.
These advantages do not relate in any way to the merits of the parties' positions. Yet, as a consequence of these advantages, litigation is relatively less expensive for employers than for employees. A statutory attorney fee shift would even the playing field by affecting the relative strengths of the parties. If an employer were liable for its fees as well as the employee's fees, the structural cost advantages previously available to the employer would disappear and so, too, would the unfairness inherent in the current system.
B. A Fee Shift Is Necessary to Enforce the Rights Codified in the KWPA
Rights are meaningful only to the extent they can be enforced. Unenforceable rights are really no rights at all. This is the argument of Parchomovsky and Stein, cited supra, 123 and it is true as it relates to the rights supposedly protected by the KWPA. Under the current system in which there is no attorney fee shift for private claims under the Act, most claims are too small to justify the legal costs necessary to pursue them, and, as a consequence, lawyers will not take the claims on a contingency. Thus, unless an aggrieved employee is able to bear the costs of hourly bills for an attorney, she is unable to bring a claim to enforce her rights under the KWPA. 124 In this common scenario, the effect of the KWPA is nil; the rights to wages it purports to protect are accordingly nonexistent. The Act is not accomplishing its purpose.
When aggrieved employees are unable to vindicate their rights to wages through private causes of action, there is no deterrent to employers from wrongfully withholding wages. Rational employers will safely withhold an amount of wages that, while significant to the employee, is insufficient to justify the costs of prosecuting a wage payment claim. In the status quo, there is no check on relatively minor violations of the KWPA.
The solution to problems like this one, according to Richard Posner, is more litigation against the violators of the law. 125 Posner says that the more likely a suit is to be brought to enforce a right, the greater the deterrent effect of the law.
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Hence, employers who might otherwise withhold an employee's wages are likelier to be deterred from doing so if a related lawsuit is likely. If one assumes, as do the authors and Kansas courts and lawmakers, that the rights protected by the KWPA are important and should be enforced, then increased wage payment litigation must be desirable. 127 Thus, legal costs should be allocated to incentivize employees to bring wage payment litigation.
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The most effective way to allocate legal costs to incentivize potential plaintiffs to bring claims is to award prevailing plaintiffs their attorney fees 123. See supra notes 58-59 and accompanying text. 124. This assumes, of course, that the hypothetical employee is unable to seek redress through the KDOL. As discussed supra, the KDOL pursues very few wage complaints and most often refers the complainants to private counsel.
125. using a one-way, plaintiff-friendly fee shift. 129 This is precisely what most other states have done to enforce workers' rights to wages. 130 Nearly 70% of American jurisdictions have adopted one-way, plaintiff-friendly fee awards for this purpose.
131 Kansas should join the majority and enable employees to vindicate their rights through private causes of action and simultaneously deter employers from withholding wages in the first place.
Consider the ground-level example where an employer tells her employee he will receive a bonus of $1,000 by hitting quarterly targets. After the employee hits his production targets, he is lulled along for weeks, and then months, without being paid the bonus. Then he gets another job after the employer refuses to honor the deal. Under present law, the wage claim is worth $2,000 at most. Yet the documentary evidence to build the claim-including evidence of similar production bonuses in the past, internal emails, and contact information of former employees-is in the employer's possession. No reasonable lawyer will take this case without a fee shift. And the KDOL will not undertake discovery to prove that an oral promise was in fact made. This and similar examples from actual practice demonstrate that KWPA rights are presently not enforced.
C. A Fee Shift in the KWPA Would Deputize Employees as Private Attorneys General and Ease the Burden of Enforcement on the State Government
An attorney fee shift that benefits the prevailing plaintiff would permit private parties to sue to enforce the KWPA in much greater numbers than in the status quo. In other words, an attorney fee shift would deputize aggrieved employees as private attorneys general. The KDOL accordingly would bear less of the enforcement burden. From the perspective of aggrieved wage earners, it should not matter how or by whom the KWPA is enforced, so long as it is. As we argue in this section, however, there are reasons to prefer private as opposed to governmental enforcement of the KWPA. First, private enforcement would strengthen the law without burdening the state's budget. And second, private enforcement is consistent with the concept of a smaller, less powerful state government.
The first reason to prefer private enforcement of the KWPA, as opposed to enforcement by the KDOL or other agency or arm of the state, is that The solution is to privatize enforcement of the KWPA. This can be done by simply amending the Act to include an attorney fee shift favoring prevailing plaintiffs, i.e., vindicated wage-earning employees. Such a fee shift would incentivize private lawyers to take small wage collection cases and thereby empower individual aggrieved employees themselves to enforce the mandates (and public policy) of the KWPA, without need for public spending. 135. Coy, supra note 134. 136. The authors recognize that courts are publicly funded and that, as a consequence, enforcement of the KWPA through private litigation is not a perfectly "private" enforcement mechanism. The incremental cost to the public of increased numbers of private wage payment lawsuits would be substantially less expensive than increased enforcement through the KDOL, however.
libertarian ideal of a smaller, less powerful government. 137 Consequently, enforcement of the KWPA by private attorneys general, via a one-way, plaintiff-friendly attorney fee shift, is consistent with libertarian small-state principles.
VI. CONCLUSION
In light of the purpose and "strong and longtime" public policy underpinning the KWPA, the law needs greater private enforcement and therefore an attorney fee provision. Without an attorney fee shift, aggrieved employees are unfairly denied an opportunity to vindicate their rights under the KWPA. They are effectively shut out, as though the Act did not exist. As a further consequence, the rights codified and supposedly protected in the KWPA are hollow. A one-way, plaintiff-friendly attorney fee shift would deputize individual employees as private attorneys general authorized not only to vindicate their individual rights, but also to enforce the law and public policy of the State of Kansas. And they would do so without further expense for the state itself; their efforts would be paid for by the violators of Kansas law. 
